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DEVELOPMENT AGREEMENT TEMPLATE 
(Name of Project)

This Development Agreement, hereinafter referred to as “Agreement”, is entered into by and between the City of McCall, a municipal corporation of the State of Idaho, hereinafter referred to as the “City”, and “Name”, hereinafter referred to as “Name of Project”, whose address is______________________________, and who is the owner of the “Name of Project”, which is more particularly described in the attached Exhibit A.

WHEREAS, approval of the (land use application) has been granted by the McCall Planning and Zoning Commission, as project ID number (i.e. SUB 06-XX).  
WHEREAS, the said approvals contained various conditions regarding which the City and “Name” have reached agreement and which agreement the City and “Name” desire to memorialize.


WHEREFORE, the City of McCall and “Name” do enter into this Agreement and for and in consideration of the mutual covenants, duties and obligations herein set forth, do agree as follows:

ARTICLE I
LEGAL AUTHORITY

1.1 This Development Agreement is made pursuant to and in accordance with the provisions of Idaho Code Section 67-6511A and McCall City Code, Title 9, Chapter 6. 

ARTICLE II
ROADWAY AND STORM DRAINAGE

2.1
Either party shall give the other at least 30 days prior written notice before proceeding with all or any part of the Road and Storm Drainage Improvements.

ARTICLE III
WATER AND SEWER

3.1 “Name” shall construct the service connections for water and sewer services, pursuant to the specifications of the City of McCall.  “Name” shall complete the construction of the Water before any building permits are issued.  The construction of the Sewer Service Connections must be completed before any certificates of occupancy are granted in the Subdivision.  “Name” shall be responsible for 100% of the cost of construction of the Water and Sewer Service Connections.  
3.1.1 The applicant shall relocate the existing ground and telephone lines. (If applicable)
3.1.2 
The applicant shall construct a bike path to City specifications. (If applicable)

3.1.3
The applicant shall provide street lighting at the following intersections: (If applicable)

3.1.4
Street lighting plans shall be submitted with the final plat application.  All the outdoor lighting shall meet the requirements of the proposed Title 3, Chapter 14, Outdoor lighting, a copy which is attached as Exhibit “___”.
3.1.5 
The applicant shall provide and install all street signs as required by the public works director.

3.1.6
Any future perimeter fencing shall conform with the following:

i. Perimeter fencing means fencing which, in the opinion of the Commission, substantially encloses the property in question. Perimeter fencing enclosing residential developments is discouraged, except fencing enclosing property with no more than two residential units.  Perimeter fencing which surrounds, or substantially surrounds, a residential subdivision shall be primarily constructed of natural materials, such as log poles or split rails.  Perimeter fencing for residential developments shall have periodic openings to allow for the movement of larger wild animals, such as deer and elk, and shall be constructed so that the height of the top rail is no more than forty two (42) inches above grade and the minimum gap between the bottom rail and grade is fifteen (15) inches.  Perimeter fencing proposed for a residential development is subject to the approval of the Commission either as a part of the proposed subdivision or requested via a conditional use permit.
ii. The applicant shall submit plans to staff for approval before construction.
3.1.7 The applicant shall submit construction drawings for street, drainage, water, sewer, and landscaping improvements to the City with the final plat.


3.1.8 The applicant shall prepare construction drawings for the proposed landscaping plan for City approval, to include:

3.1.9 Maintenance of landscaping (including temporary irrigation) and furnishings in all public rights-of-way, parks, and open spaces shall be the responsibility of the applicant until dedication to the City of McCall. Upon dedication of parks, open space and landscape easement areas to the City of McCall, if accepted by the City, such parks, open space and landscape easement areas shall become a part of the City of McCall’s park system.
3.1.10 The applicant shall prepare the Articles of Incorporation and the Bylaws for a Homeowners Association.  All common areas must be conveyed to the HOA before any lot is sold.
3.2
No change in the use or restrictions specified in this Agreement shall be allowed or changed without modification of this Agreement pursuant to the requirements of the McCall City Code.  In the event Developers change or expand the use permitted by this Agreement or fail to comply with the restrictions without formal modification of this Agreement as allowed by the McCall City Code, Developers shall be in default of this Agreement.
3.2 The (Name of Project) shall be constructed as shown on the plan attached hereto and incorporated herein as Exhibit “___”.  Failure to construct the development consistent with this Agreement and the plan and conditions included as Exhibit “___” or construction in accordance with this Agreement and the plan and conditions included as exhibits without formal modification of the plan consistent with the McCall City Code, including the amendment of this Agreement, shall result in a default of this Agreement by the Developers.
ARTICLE IV
FIRE HYDRANTS

4.1 “Name” shall construct fire hydrants pursuant to the specifications of the City of McCall (“Fire Hydrants”).  “Name” shall complete the installation of the Fire Hydrants before any building permits are granted in the (land use application), and before the Road and Storm Drainage Improvements are done.  “Name” shall be responsible for 100% of the cost of construction of the Fire Hydrants.  
ARTICLE VI

CONDITIONS ON DEVELOPMENT
5.1  
The applicant shall construct/provide (list of conditions as separate points).

ARTICLE VII

AFFIDAVIT OF PROPERTY OWNERS

6.1 The signatures of all owners of the Property agreeing to submit the Property to this Development Agreement and to the provisions set forth in Idaho Code Section 67-6511A and McCall City Code shall be provided and are incorporated into the development agreement.
ARTICLE VIII

FINANCIAL ASSURANCES
7.1
“Name” shall guarantee 125% of the estimated cost to complete all of the __________Improvements for the (land use application) described in this Development Agreement that are not yet completed and have not been prepaid, as detailed at the attached Exhibit ___, in accordance with the provisions of M.C.C. Section 9.2.07, as follows:

7.1.1
The estimated cost to complete ____________Improvements is ($ amount), as shown at Exhibit ___.  125% of that sum (i.e., $ amount) will be guaranteed by “Name” prior to Final Plat recordation by means of a deposit into an Escrow Account in accordance with the terms of M.C.C. § 9.6.067 (3.10.10 for PUDs).  

7.1.2
In the event that “Name” completes any line item detailed at the attached Exhibit ___, 125% of the Extended Price for that line item shall be disbursed to “Name” even if the actual cost to complete such line item is less than 125% of the Extended Price.

7.1.3
In the event that the City completes any line item detailed at the attached Exhibit ___, 125% of the Extended Price for that line item shall be disbursed to the City even if the actual cost to complete such line item is less than 125% of the Extended Price.

7.1.4
If the actual cost to complete any line item is greater than 125% of the Extended Price for that line item, then the party performing the work shall bear the additional cost.
ARTICLE V

DEFAULT
8.1 In the event “Name”, its successors, assigns or subsequent owners of the property or any other person acquiring an interest in the property, fail to faithfully and materially comply with all of the terms and conditions included in this agreement, such failure to comply will be deemed a default hereunder.  In that event, City shall have the following options:

(a)
This agreement and the commitments contained herein may be terminated, and the zoning designation reversed, if City provides written notice of “Name” default, and provides the hearing required by I.C. 67-6509.  Provided, however, no such termination or reversal shall occur unless City provides written notice of the default and “Name” fails to cure such default within ninety (90) days after mailing or delivery of said notice.
(b) Enforcement of this agreement may be sought in an action at law or in equity in Valley County District Court.

(c) A waiver by City of any default by “Name” of any one or more of the covenants or conditions hereof shall apply solely to the breach waived and shall not bar any other rights or remedies of City or apply to any subsequent breach of any covenants or conditions.  

(d) Notwithstanding anything to the contrary herein, in the event of a material default of the agreement, the parties agree that City and/or “Name” shall have thirty (30) days after delivery of notice of such default to correct the same prior to the non-defaulting party’s seeking of any remedy provided for herein; provided, however, that in the case of any such default which cannot with diligence be cured within such thirty (30) day period, if the defaulting party shall commence curing the same within the thirty (30) day period and prosecute the curing of same with diligence and continuity, then the time within which such default may be cured shall be extended for such period as may be necessary to complete the curing of the same, but in any event not to exceed (6) months; and provided further, however, no default by a subsequent owner of a portion of the property shall constitute a default by “Name” for the portion of the property still owned by “Name”.
(e) In the event the performance of any obligation to be performed hereunder by any party hereto is delayed for causes that are beyond the reasonable control of the party responsible for such performance, which shall include, with limitation, acts of civil disobedience, stikes or similar causes, the time for such performance shall be extended by the amount of time of such delay.

(f) In addition to the remedies set forth above, in the event of a default by “Name”, or any other party claiming an interest herein, City may withhold building permits for any remaining lots within the development until such time as the default is cured.

ARTICLE VI

UNENFORCEABLE PROVISIONS
9.1
If any term, provision, commitment or restriction of this Development Agreement or the application thereof to any party or circumstances shall, to any extent be held invalid or unenforceable, the remainder of this instrument shall remain in full force and effect.

ARTICLE VII

ASSIGNMENT AND TRANSFER

10.1
After its execution, the Development Agreement shall be recorded in the office of the County Recorder.  Each commitment and restriction on the development subject to this Agreement, shall be a burden on the Property, shall be appurtenant to and for the benefit of the Property, and shall run with the land.  This Development Agreement shall be binding on the City and the Applicant and owners, and their respective heirs, administrators, executors, agents, legal representatives, successors and assigns; provided, however, that if all or any portion of the Property is divided, each owner of a legal lot shall only be responsible for duties and obligations associated with an owner’s parcel and shall not be responsible for duties and obligations or defaults as to other parcels or lots within the Property.  The new owner of the Property or any portion thereof (including, without limitation, any owner who acquires its interest by foreclosure, trustee’s sale or otherwise) shall be liable for all commitments and other obligations arising under this Agreement with respect only to such owner’s lot or parcel.

ARTICLE VII

GENERAL MATTERS

11.1
Amendments.   Any alteration or change to this Development Agreement shall be made only after complying with the notice and hearing provisions of Idaho Code Section 67-6509, as required by McCall City Code, Title 3, Chapter 15. 
11.2
Paragraph Headings.  This Development Agreement shall be construed according to its fair meaning and as if prepared by both parties hereto.  Titles and captions are for convenience only and shall not constitute a portion of this Development Agreement.  As used in this Development Agreement, masculine, feminine or neuter gender and the singular or plural number shall each be deemed to include the others wherever and whenever the context so dictates.

11.3
Choice of Law.  This Development Agreement shall be construed in accordance with the laws of the State of Idaho in effect at the time of the execution of this Development Agreement.  Any action brought in connection with this Development Agreement shall be brought in a court of competent jurisdiction located in Valley County, Idaho.

11.4
Notices.  Any notice which a party may desire to give to another party must be in writing and may be given by personal delivery, by mailing the same by registered or certified mail, return receipt requested postage prepaid, or by Federal Express or other reputable overnight delivery service, to the party to whom the notice is directed at the address of such party set forth below:

ARTICLE VI
MISCELLANEOUS

12.1
This Agreement may be modified only by means of a subsequently executed and acknowledged written agreement. 

12.2
In the event “Name” fails to comply with the commitments set forth herein, within one hundred twenty (120) days of written notice of such failure from the City, in addition to any other remedies which the City may have available to it, the City shall have the right, without prejudice to any other rights or remedies, to cure such default or enjoin such violation and otherwise enforce the requirements contained in this Development Agreement, and to collect the direct costs associated with such action from “Name.” 

12.3
In the event that a judicial dispute arises regarding the enforcement or breach of this Agreement, then the prevailing party in such dispute shall be entitled to recover its attorney’s fees and costs reasonably incurred, including fees and costs incurred on appeal.

12.4
Except as specifically set forth in the Agreement, the rules, regulations and official policies governing permitted uses of land, density, design, improvements and construction standards and specifications applicable to the “Name of Project” and the property shall be those rules, regulations and official policies in effect as of the effective date of the ordinance effecting the annexation and/or rezone of the property.  Provided, however, that the applicable building codes for structures shall be the codes in effect when a complete application for a building permit is filed.  Development impact fees, if imposed by ordinance, shall be payable as specified in said ordinance even if the effective date is after the date of this agreement or the annexation and/or rezone thereto.
12.5
After its execution, this Development Agreement shall be recorded in the office of the Valley County Recorder, at the expense of “Name”.  Each commitment and covenant contained in this Agreement shall constitute a burden on, shall be appurtenant to, and shall run with the Subdivision Property.  This Development Agreement shall be binding on the City and “Name” and their respective heirs, administrators, executors, agents, legal representatives, successors and assigns; provided, however, that if all or any portion of the Subdivision Property is divided, each owner of a legal lot shall only be responsible for duties and obligations associated with an owner’s parcel and shall not be responsible for duties and obligations or defaults as to other parcels or lots within the Property.  “Name” shall not be relieved of its responsibilities and duties under this Agreement absent an agreement with the City which designates a successor to “Name”, who accepts such responsibilities and duties as are then remaining.

12.6
Any notice which a party may desire to give to another party must be in writing and may be given by personal delivery, by mailing the same by registered or certified mail, return receipt requested postage prepaid, or by Federal Express or other reputable overnight delivery service, to the party to whom the notice is directed at the address of such party set forth below:



McCall:

City Clerk






City of McCall






216 East Park 






McCall, Idaho  83638

“Name”:

Address
With copy to:

or such other addresses and to such other persons as the parties may hereafter designate in writing to the other parties.  Any such notice shall be deemed given upon delivery if by personal delivery, upon deposit in the United States mail, if sent by mail pursuant to the foregoing.


IN WITNESS WHEREOF, the parties have hereunto caused this Agreement to be executed, effective on the day and year first above written.

“Name”





CITY OF MCCALL 

By:  






By:  






        






        



, Mayor

ATTEST:

By:____________________________

      _______________________, City Clerk

STATE OF IDAHO,

)




) ss.

County of Valley.

)

On this ______ 
day of _________________, 2006, before me, ___________________________, a Notary Public in and for said State, personally appeared “Name” known or identified to me, and acknowledged to me that she executed the same as ____________.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal, the day and year in this certificate first above written.

(SEAL)





NOTARY PUBLIC FOR IDAHO

My Commission Expires: 





STATE OF IDAHO,

)




)ss

County of Valley.
  
)
On this ______ day of _____________, 2006, before me, ________________________, a Notary Public in and for said State, personally appeared ______________________________  and  __________________________   known or identified to me to be the Mayor and the City Clerk of the City of McCall, ID, respectively, the Idaho municipal corporation that executed the instrument or the person that executed the instrument on of behalf of said municipal corporation, and the person who attested the Mayor’s signature to the instrument, and acknowledged to me that such municipal corporation executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal, the day and year in this certificate first above written.







_____________________________________________

 (SEAL)




NOTARY PUBLIC FOR IDAHO
My Commission Expires: 




EXHIBIT A

LEGAL DESCRIPTION
“Name”
7
Development Agreement between “Name” and the City of McCall – “Name of Project”
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